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Marital properties in China INSIDE THIS ISSUE

By Jason Tian . p o -
In this issue of “Love.Marriage”, we go specific about the

community property rules absent a prenuptial agreement
thereon, briefing you on what assets will be deemed as
marital properties, the statutory rules shall community property and what assets will be otherwise

control what properties are community or SRR 25 SRR PO
separate properties.

In the absence of a prenuptial agreement on

Bear in mind we are talking about marriages involving two
persons of different nationalities.

Community Properties

According to Section 17 of PRC Marriage Law, the following properties obtained by the spouses
during the period of marriage shall be categorized as the community properties:

(1) Wages, salaries and bonuses;
(2) Income of production and undertakings;
(3) Income stemming from intellectual properties;

(4) Properties obtained by way of inheritance or gift, except for those provided in sub-section 3 of
Section 18 of the PRC Marriage Law (see below);

(5) Other properties that should be classified as community property.

The obtainment referred to above should be construed as entitlement to the properties which does
not necessarily require the physical possession thereof. For instance, one spouse buys TV set
before getting married but he/she receives this TV set after getting married, this TV set belongs to
the buying spouse only.

Wages, salaries and bonuses shall be construed in their broad sense to cover remunerations like
allowances, welfares, stock options etc..

Item (2) refers to earnings of business undertakings (including agricultural production) or capital
investments like equities, shares and stocks.

As to the blanket clause of item (5) above, according to the PRC Supreme Court, it encompasses
the following properties during the period of marriage:

(1) The income of investment consisting of the separate properties of one spouse;

(2) The housing allowances or the share of the housing fund that the spouses have actually or
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should have acquired;
(3) the pension insurance amount or the bankruptcy compensation fee.

However, the High People’s Court of Shanghai Municipality has issued guidelines that seem to run
against the item (1) immediately above, which provide as follows:

(1) In the case of rental in respect of an apartment separately owned by one spouse, given that
the house is generally managed and maintained by both spouses, such rental is generally
regarded as community property provided however that, if the owner spouse can demonstrate
that the apartment leasing is conducted and managed by himself or herself, the rental thereof
shall be regarded as separate property of the owner spouse;

(2) Interests on the separately owned debentures, bonds or bank deposits shall be the separate
property of the spouse owning such debentures, bonds or deposits;

(3) The appreciation value of real properties, shares, stocks, bonds, funds, gold and antiques
shall belong to the owner spouse of the same.

Separate Properties

Section 18 of the PRC Marriage Law provides that the following properties shall the separate
properties of one spouse:

(1) pre-marriage properties of one spouse;

(2) fees received on account of bodily injuries such as medical care expenses, disability
compensation etc.;

(3) properties that are designated to be given to one spouse in a will or a gift contract;
(4) daily articles used by one spouse only;
(5) other properties that should be categorized as separate properties.

In case that it is not clear whether an item of property is community property or not, the spouse
claiming to separately own it shall bear the burden of proof, failing which the property shall be
viewed as community property.

Special Rules concerning Houses and Vehicles
1, Houses

In China, ownership in real property is not effectively acquired until the property is
registered with government authority and an ownership certificate is issued to the owner.
In that context, one may logically infer that, if one spouse buys a piece of real property
before marriage but receives the ownership certificate after marriage, such real
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property should be deemed as community property. However, the Shanghai High People’s
Court has interpreted that otherwise holding that such property is separately owned by the
buying spouse.

In the case of a mortgaged house which is purchased by one spouse prior to marriage, if
the other spouse helps to pay off the mortgage after marriage, upon divorce, the other
spouse may only be entitled to recoup the money he or she has contributed in discharging
the mortgage with no right to claim any portion of the appreciation value of the house after
marriage.

Vehicles

Under the newly enacted PRC Property Law, the establishment of ownership pertaining to
vehicles does not require registration of such vehicles with government authority. The rule
is that the ownership to an automobile is transferred to the buyer upon delivery. However
registration thereof will help to perfect the ownership (discussion over registration issue
will fall out of the treatise of this newsletter, and if you want to know more in this regard,
please write to us).

If one spouse buys a car which is delivered to him after marriage, the car still belongs to
the buying spouse on the ground that the car is only a changed form of the money paid for
the car which is separate property of the buying spouse.

Coming soon in the next issue:
We will, by illustration, inform you of the rules in
relation to how to deal with community property.
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If you have any questions about the above written contents, please do not hesitate to contact us!
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